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Remarks 

Claims 15, 35, and 43 were amended herein, without prejudice. Claims 16-17 and 34 has been cancelled 
herein, without prejudice. 

Rejection of Claims and Traversal Thereof 

In the March 30, 2009 Office Action: 

claims 15-17, 34, 35 and 43 were rejected under 35 U.S.C. §112, first paragraph; 

claims 34-35 were rejected under 35 U.S.C. §102 (a) and (e) as anticipated by US 6,451,567 (hereinafter 
Barclay '567); 

claim 15 was rejected under 35 U.S.C. §102 (b) as anticipated by Middleditch et al. {J. Chrom., 195 
(1980) 359-368) (hereinafter Middleditch); 

claim 43 was rejected under 35 U.S.C. §102 (a) and (e) as anticipated by or in the ahemative under 35 
U.S.C. §103 (a) as obvious over Barclay '567; and 

claims 15, 34, 35 and 43 were rejected under 35 U.S.C. §102 (b) and (e) as anticipated by or in the 
alternative under 35 U.S.C. §103 (a) as obvious over WO 99/06585 (hereinafter Gladue). 

These rejections are hereby traversed and reconsideration of the patentability of the pending claims is 
therefore requested in light of the following remarks. 

Rejection under 35 U.S.C. §112, first paragraph 

In the March 30, 2009 Office Action, claims 15-17, 34, 35 and 43 were rejected under 35 U.S.C. §112, 
first paragraph. 

Claims 15, 34, 35 and 43 were rejected because the specification, while being enabling for a method of 
producing shrimp exhibiting a DHA:EPA ratio of greater than 1 comprising feeding shrimp a standard 
shrimp feed supplemented with Schizochytrium sp., does not reasonably provide enablement for the 
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claimed method or resulting shrimp using other species of microalga. Applicants have amended the 
pending claims to recite the Schizochytrium sp. as the claimed microalgae, thereby obviating these 
rejections. 

Applicants request that the Office reconsider these rejections under section 1 12 and withdraw same. 
Rejection under 35 U.S.C. S102 (a) and (e) 

1. In the March 30, 2009 Office Action, claims 34-35 were rejected under 35 U.S.C. §102 (a) and (e) as 
anticipated by US 6,451,567 (hereinafter Barclay '567). Applicants submit that Barclay '567 does not in 
anyway anticipate the presently claimed invention. 

Claim 35, as amended herein, recites: 

35. A method of producing a shrimp exhibiting a DHA/EPA 
ratio greater than 1, wherein the method comprises feeding to said 
shrimp one or more components chosen from microalgae enriched 
with DHA and microalgal extracts enriched with DHA, wherein the 
microalgae is selected from Schizochytrium sp., Schizochytrium 
aggregatum, and Schizochytrium aggregatum ATCC 28209. 

The Barclay '567 reference does not disclose a shrimp comprising a DHA/EPA ratio greater than 1.0. 
Notably, Exan^jle 12 of Barclay '567 allegedly discloses the feeding of an algae based feed supplemental 
to artemia followed by the subsequent harvest and fatty acid content analysis. The results were provided 
in Figures 7 (ATCC 20890) and 8 (ATCC 20888), reproduced hereinbelow for ease of reference. 




FIG. 7 FIG. 8 
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Clearly, the results shown in Figures 7 and 8 show that the DHA level is much lower than the EPA and as 
such there is no disclosure of an artemia having a DHA/EPA ratio less than 1 . 

Applicants need to address the ambiguity of the Barclay '567 reference that is very evident when 
reviewing the description for Figure 8 and the microflora described therein. 

no, H is a grai>h of inc:reascs in Jhic HUM 
cosileat of ibe ^oUil lipkb in iht brim ^hnmpAnemia saima, 
fed 'lliraastttchylrid stfiiks (Al'CX: isolated by ihe 

The description states that the inventors used ATCC 20888 which is a Schizochytrium sp as shown 
below. 



ATCC 
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Or as set forth in the Barclay specification as shown in column 10: 



Strain 


ATCC No. 


Deposit Date 


Schizochytrium S31 


20888 


8/8/88 


Schizochytrium S8 


20889 


8/B/88 
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Thus it is very evident that the resuhs shown in Figure 8, wherein the DHA:EPA ratio is much less than 1 
are the resuhs of using a Schizochytrium sp. This is important when discussing what this reference 
teaches or suggest to a skilled artisan. 

Considered in toto, the results shown in Figure 8, which correspond to artemia that consumed 
Schizochytrium sp. cannot anticipate applicants' claimed invention because the artemia clearly have a 
DHA/EPA ratio less than 1. As such, the Barclay '567 reference does not disclose the presently claimed 
invention and is not anticipatory. Withdrawal of the rejection is respectfully requested. 

2. In the March 30, 2009 Office Action, claim 15 was rejected under 35 U.S.C. §102 (b) as anticipated by 
Middleditch et al. {J. Chrom., 195 (1980) 359-368) (hereinafter Middleditch). Applicants traverse such 

rejection. 

Claim 15 has been amended to recite: 

15. An aquaculturally-raised shrimp comprising a docosahexaenoic 
acid/eicosapentaenoic acid (DHA/EPA) ratio greater than 1.0, 
wherein the shrimp were fed one or more components chosen from 
microalgae enriched with DHA and microalgal extracts enriched 
with DHA, wherein the microalgae is selected from Schizochytrium 
sp., Schizochytrium aggregatum, and Schizochytrium aggregatum 
ATCC 28209. 

Middleditch relates to the supplementation of the diet of Panaeus setiferus (i.e., white shrimp) with the 
bloodworm Glycem dibranchiata. Con^jaring applicants' claim 15, which relates to shrimp fed 
one or more components chosen fi-om microalgae enriched with DHA and microalgal extracts enriched 
with DHA, wherein the microalgae is selected fi-om Schizochytrium sp., Schizochytrium aggregatum, and 
Schizochytrium aggregatum ATCC 28209, with Middleditch, which relates to shrimp fed g. dibranchiata, 
it can be seen that Middleditch does not anticipate applicants' claim 15. Accordingly, withdrawal of the 
rejection of claim 15 in view of Middleditch is respectfiiUy requested. 

Rejection under 35 U.S.C. S102/103 

1. In the March 30, 2009 Office Action, claim 43 was rejected under 35 U.S.C. §102 (a) and (e) as 
anticipated by or in the alternative under 35 U.S.C. §103 (a) as obvious over Barclay '567. Applicants 
traverse such rejection. 
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Claim 43 has been amended herein to recite: 

43. A method of feeding a shrimp to a human or non-human animal, 
comprising providing for the animal's consumption a shrimp, 
wherein the shrimp were fed one or more components chosen from 
microalgae enriched with DHA and microalgal extracts enriched 
with DHA, wherein the microalgae is selected from Schizochytrium 
sp., Schizochytrium aggregatum, and Schizochytrium aggregatum 
ATCC 28209 and wherein the shrimp comprises a docosahexaenoic 
acid/eicosapentaenoic acid (DHA/EPA) ratio greater than 1.0. 

Since claim 43 includes the same algal limitations as claim 35, claim 43 is not anticipated by Barclay 
'567, as discussed hereinabove. 

Further, the Barclay '567 reference does not render obvious the presently claimed invention. Initially, the 
Barclay '567 reference never recognizes the importance of a DHA/EPA ratio greater than one. 
Additionally, the Barclay '567 reference provides no guidance or suggestion to go in that direction. 
Instead, the exan^jles suggest that the inclusion of fatty acid in the artemia tissue, wherein the EPA is in a 
higher amount, is acceptable because there is an overall increase in total omega-3-HUFA, which is the 
result that Barclay '567 was atten^jting to achieve. 

Most importantly, the Barclay 567 reference teaches away from going in the direction of applicants' 
claimed invention. Clearly a skilled artisan reviewing the results set forth in Figure 8, knowing that the 
microflora is a Schizochytrium sp would not consider that using such a yeast strain for feeding to shrimp 
would be successful and increase the level of DHA to cause a DHAiEPA ratio greater than 1. 

According to the MPEP §§ 2141.02, prior art must be considered in its entirety, including disclosures 
that teach away from the claims. Clearly the results set forth in Figure 8, teach away from going in the 
direction of applicant. Considering the bad results shown in the Barley reference, applicants suggest that 
the cited reference teaches away from applicants' claimed invention. The Court in In re Gurley, 31 
USPQ2d 1131 (Fed. Cir. 1994) addressed this very issue and stated: 

"[l]n general, a reference will teach away if it suggest that the line of 
development flowing from the reference's disclosure is unlikely to be 
productive of the resuh sought by the applicant. See United States v. Adams, 
383 U.S. 39, 52, 148 USPQ 479, 484 (1966) ("known disadvantages in old 
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devices which would naturally discourage the search for new inventions may 
be taken into account for determining obviousness.)" 

Further, the Court in Arkie Lures, Inc. v. Gene Larew Tackle, Inc., 119 F.3d 953, 43 USPQ2d 1294 (Fed. 
Cir. 1997) provided further insight: 

" It is insufficient to estabhsh obviousness that the separate elements of 
the invention existed in the prior art, absent some teaching or suggestion, 
in the prior art, to combine the elements.. ..evidence that the combination 
was not viewed as technically feasible must be considered, for 
conventional wisdom that a combination should not be made is evidence 
of unobviousness." 

Surely, anyone skilled in the art reading the Barley reference would be discouraged from going in the 
direction that applicants have gone. 

The Office has already stated, when making the rejection under section 112, that "the state of the art holds 
that it is unpredictable whether any algae will cause an increase in DHA in shrimp fed the algae and the 
degree of the increase is also variable." Thus a skilled artisan looking at the results of Barclay '567 
would not consider using a Schizochytrium sp strain because there is no indication of success. 

Applicants again remind the Office that Barclay '567 never recognized the in^jortance of the DHA/EPA 
ratio, and thus, such element was unknown. Therefore, how could a skilled artisan make any 
modification to the teaching of Barclay '567 to arrive at the present invention that possesses such 
heretofore unknown characteristic? Serendipity is not a valid basis for asserting obviousness. 

In light of the above discussion, applicants request that the rejections of claim 43 in view of Barclay '567 
be withdrawn. 

2. In the March 30, 2009 Office Action, claims 15, 34, 35 and 43 were rejected under 35 U.S.C. §102 (b) 
and (e) as anticipated by or in the alternative under 35 U.S.C. §103 (a) as obvious over WO 99/06585 
(hereinafter Gladue). Apphcants traverse such rejection. 

According to the Examiner: 

[Gladue] taught feeding microalga to shrimp to increase DHA content. [] 
The DHA was then blended with the alga chlorella and used as a feed. 
[Gladue] does not teach a shrimp fed the feed would yield a 
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DHA:EPA>1. However, the methods taught by [Gladue] meet the 
limitations of the method claims and are substantially the same as those 
taught in the specification to resuh in the claimed ration [sic] in the 
product." 

Applicants vigorously disagree. 

As introduced hereinabove, claims 15, 35 and 43 have been amended to recite that "the microalgae is 
selected from Schizochytrium sp., Schizochytrium aggregatum, and Schizochytrium aggregatum ATCC 
28209." Although Gladue does mention that Schizochytrium species may be used as the microbial cells 
that are fed to fish larvae, bivalves and crustaceans,' the results of Barclay '567, specifically Figure 8 as 
discussed hereinabove, evidence that Gladue cannot anticipate nor make obvious applicants' claimed 
invention including the DHA/EPA ratio greater than 1 . Specifically, as discussed hereinabove, Barclay 
'567 disclosed the feeding of Schizochytrium sp. (i.e., ATCC 20888) to shrimp and the results clearly 
show that the shrimp had a DHA EPA ratio less than 1 . Not only docs Barclay '567 not anticipate nor 
make obvious applicants' claimed invention (for the reasons discussed hereinabove), but Gladue cannot 
be said to anticipate or make obvious applicants' claimed invention because of the evidence provided in 
Barclay '567. Again, the Office knows that obviousness cannot be predicated on what is not known at the 
time an invention is made, even if the inherency of a certain feature is later established. Further, the 
Office must recognize that inherency requires that the desired event occur each and every time and the 
Gladue reference, can not meet such requirements in light of the results shown in Figure 8 of Barclay 
'567. 

Accordingly, applicants' claimed invention is novel and non-obvious in view of Gladue. Applicants 
respectfully request withdrawal of the rejection. 

Petition for Extension of Time/Fees Payable 

Applicants hereby petition for a two (2) month extension of time, extending the deadline for responding 
to the March 30, 2009 Office Action from June 30, 2009 to August 30, 2009. The fee of $245.00 
specified in 37 CFR §1. 17(a)(1) for such extension is hereby enclosed. The total fee is being paid by 
Elecfronic Funds Transfer. Authorization is hereby given to charge any deficiency in applicable fees for 
this response to Deposit Account No. 13-4365 of Moore & Van Allen PLLC. 



' it sliould be noted that there are more than 52,000 species of crustaceans and Gladue never recites that the feed is fed to shrimp 
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Conclusion 



Applicant has satisfied the requirements for patentability. All pending claims are fi-ee of the art and fully 
comply with the requirements of 35 U.S.C. §112. It therefore is requested that Examiner Bertoglio 
reconsider the patentability of the pending claims in light of the distinguishing remarks herein, and 
withdraw all rejections, thereby placing the application in condition for allowance. If any issues remain 
outstanding incident to the allowance of the application. Examiner Bertoglio is requested to contact the 
undersigned attorney at (919) 286-8089. 



Respectfully submitted, 



Tristan A. Fuierer 
Reg. No. 52,926 
Attorney for Applicants 
Moore & Van Allen, PLLC 
Telephone: (919) 286-8000 
Facsimile: (919) 286-8199 
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